Criminal Law

Hearsay Today, Gone Tomorrow:
Child Hearsay After Crawford v. Washington

Has the United States Supreme
Court rendered the Kansas child-
hearsay exception at K.S.A. 60-460(dd)
unconstitutional? Yes—at least in
some of its applications. This article is
intended as an introduction to the child-
hearsay issues to be addressed in Kan-
sas in light of Crawford v. Washington.'?

Introduction

In Crawford v. Washington, the
United States Supreme Court held that
a Washington state trial court violated
the defendant’s Sixth Amendment
confrontation rights by admitting his
unavailable wife’s out-of-court state-
ments to police officers when he had
no opportunity to cross-examine her.?
While Crawford did not involve child
hearsay, the Crawford majority
adopted a new Sixth Amendment
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in a criminal proceeding, a juvenile
proceeding, or a child-in-need-of-care
proceeding, if the court finds that (1)
the child is unavailable to testify; (2)
the statement is apparently reliable;
and (3) the child was not induced by
threats or promises to make the state-
ment falsely.*

This statute appeared to pass consti-
tutional muster under the Supreme
Court’s pre-Crawford jurisprudence. In
Ohio v. Roberts, the Court held that the
Confrontation Clause allowed admis-
sion of an unavailable witness’s out-
of-court statements if those statements
contained “adequate indicia of reli-
ability.”® Under Roberts, reliability
could be shown in one of two ways:
either the evidence fell within a
“firmly rooted hearsay exception” or it
demonstrated “particularized guaran-
tees of trustworthiness.””

The Kansas Supreme Court held in
1985 that the Kansas child-hearsay
statute was constitutional under the
second prong of Roberts.® This holding
proved to be consistent with the
United States Supreme Court’s later
opinion in Idaho v. Wright, which con-
cluded that under Roberts, child hear-
say—while not a firmly-rooted
hearsay exception—could be admis-
sible consistent with the Confrontation
Clause if it was properly shown to
bear “particularized guarantees of
trustworthiness.”?

But the United States Supreme
Court has now partially overruled
Roberts and implicitly called Wright
into question in Crawford." Crawford
holds that the Sixth Amendment’s
Confrontation Clause imposes an ab-
solute ban on the admission in crimi-
nal cases of unconfronted out-of-court
“testimonial” statements of unavail-
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able declarants notwithstanding judi-
cial findings of reliability." Crawford
appears to render the Kansas child-
hearsay exception unconstitutional, at
least as applied to unconfronted testi-
monial statements.

It is far from clear whether such an
interpretation of Crawford would affect
a large number of cases in Kansas. In
the twenty years since the Legislature
adopted the child-hearsay exception,
only eleven reported criminal appeals
include complaints about the admis-
sion of child hearsay—a statistic that
suggests prosecutors have not relied
heavily on the exception, but have
instead learned to prepare children for
the courtroom experience.

Still, in the few cases involving chil-
dren who are truly unable to testify at
trial, the lengthy penal sentences and
grave social stigma faced by citizens
accused of child sexual abuse weigh
in favor of a careful application of
Crawford before admitting child hearsay.

Might There Be a Child-Hearsay
Exception to Crawford?

Might there be a broad exception to
the Crawford rule created for child
hearsay? This argument is unlikely to
prevail in the United States Supreme
Court. Justice Scalia—who authored
the majority opinion in Crawford—has
elsewhere rejected the idea that child
hearsay should be exempted from the
usual rules of confrontation, noting that

[t]he “special’ reasons that exist for
suspending one of the usual guaran-
tees of reliability in the case of
children’s testimony are perhaps
matched by ‘special’ reasons for being
particularly insistent upon it in the
case of children’s testimony. Some
studies show that children are sub-
stantially more vulnerable to sugges-
tion than adults, and often unable to
separate recollected fantasy (or sug-
gestion) from reality."

But more to the point, Crawford
makes clear that policy concerns, how-
ever weighty, cannot override consti-
tutional imperatives.' This is likely
why none of the courts to have consid-
ered child hearsay in the wake of
Crawford have even entertained the
suggestion that there might be a child-
hearsay exception to Crawford."
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When Is a Child’s Statement
Testimonial?

Crawford only bans the admission of
unconfronted “testimonial” state-
ments.'* How do we determine which
statements by children are testimo-
nial?"’ This may be the most difficult
post-Crawford question. Crawford de-
clined to pinpoint all categories of
statements that implicate the Confron-
tation Clause under the Court’s new
formulation, instead identifying only a
few categories at the outer limits.

At the no-implication end of the
spectrum the Court suggested that
“[a]n off-hand, overheard remark...
bears little resemblance to the...abuses
the Confrontation Clause targeted,”
and “a person who makes a casual
remark to an acquaintance” does not
“bear testimony” in the same sense as
a more formal accuser.'®

At the other end of the spectrum the
Court held that testimonial statements
implicating the core concerns of the
Confrontation Clause include, “at a
minimum,” prior in-court testimony
and “police interrogations.”" As for
the latter, Crawford explained that
“[w]e use the term “interrogation’ in its
colloquial, rather than any technical
legal, sense,” and that testimonial
statements would include those “pre-
trial statements that declarants would
reasonably expect to be used
prosecutorially.”?

This minimum definition raises
many questions. Child hearsay admit-
ted in criminal trials often includes
statements to police officers, social
workers, medical doctors, teachers,
school counselors, and / or family
members. Whether these statements
are testimonial might be determined
by reference to (1) the external condi-
tions under which the statements are
elicited, including whether govern-
ment action is involved;?! (2) the sub-
jective intent of the questioner in
eliciting the statements;* (3) the sub-
jective understanding of the declarant
while making the statements;* (4) the
content of the statements;* or (5) the
totality of all of these circumstances.”

A totality-of-the-circumstances test
might be the most useful insofar as it
might best reveal which statements
present a “unique potential for
prosecutorial abuse,” and would
therefore have posed the greatest con-

cern to the framers of the Sixth
Amendment.® And while Crawford
recognized that the “[ilnvolvement of
government officers in the production
of testimony with an eye toward trial”
presents that potential,” this recogni-
tion should not limit the lower courts
in their understanding of this concept,
particularly in cases involving allega-
tions of child sexual abuse.

In today’s society, there is not a clear
distinction between government offic-
ers and private citizens when it comes
to the potential for misuse of a child’s
statements in cases involving allega-
tions of child sexual abuse. Both pro-
fessionals and ordinary citizens are
encouraged and sometimes obligated
through elaborate statutory and ad-
ministrative schemes to work closely
with government officers in uncover-
ing, investigating, and prosecuting
child sexual abuse, and the flow of
information between the government
and private parties in this context is
constant. Offender registration and
notification laws, victim / witness ad-
vocates in district attorney offices,
reporting obligations of health-care
providers, and police /school-board
protocols for handling suspected
abuse are all new concepts unfamiliar
to the framers who drafted the Con-
frontation Clause. And the misuse of
children as tools in domestic disputes
was likely foreign to the framers as
well.

But as Justice Scalia pointed out in
Crawford, the fact that these are new
phenomena “merely change[s] our
focus from direct evidence of original
meaning of the Sixth Amendment to
reasonable inference.”” And the rea-
sonable inference to be made is that
the framers intended to prohibit the
admission of any unconfronted state-
ments that pose a risk of prosecutorial
misuse.

Only a totality-of-the-circumstances
test will guard against the prosecutorial
misuse of statements that might not fit
anarrower definition of testimonial. For
instance, if the definition is limited to
those statements a child would reason-
ably expect to be used prosecutorially,
then the prosecution would be allowed
to present unconfronted statements
elicited by a wily questioner who in-
tends to prosecute the defendant, but
simply hides that intent from the un-



suspecting but impressionable child.
By excluding the subjective intent of
the questioner from the testimonial
calculus, this definition leaves pros-
ecutors with little motivation to pro-
mote influence-free interviews of
children.

Conversely, if the definition is lim-
ited to those statements the questioner
elicits with an eye towards prosecu-
tion, then the prosecution would be
able to present unconfronted state-
ments made by a child who intends to
get the defendant into trouble by tell-
ing a story about him to an unsuspect-
ing but protective adult. By excluding
the subjective intent of the child
declarant from the testimonial calcu-
lus, this definition leaves prosecutors
with less motivation “to acclimate the
child witness|es] to the courtroom
setting, prepare them for the trial and
make them available for the rigors and
trauma of cross-examination.”*

Given the gaps in these narrow,
single-circumstance definitions, it
seems that the framers’ intent—to
curb prosecutorial abuses—would be
best served by a totality-of-the-circum-
stances test for determining whether a
statement is testimonial and therefore
subject to confrontation.

When Does a Defendant Forfeit
Confrontation Rights by
Wrongdoing?

“Forfeiture by wrongdoing” is the
rule of equity holding that if the defen-
dant caused a declarant’s unavailabil-
ity, then the defendant may no longer
claim a right to confront that
declarant.” The Crawford majority
noted that it still accepts the forfeiture
rule as consistent with the Confronta-
tion Clause.” Where child sexual-
abuse cases are concerned, the
American Prosecutors Research Insti-
tute has argued that, in most if not all
cases, a defendant’s alleged abuse of
the child itself renders the child psy-
chologically unavailable to testify. If
the Kansas courts entertain such a
proposal, they should do so with cau-
tion, making decisions on a case-by-
case basis and only after pretrial
evidentiary hearings, keeping in mind
the following constraints.

First, the state must bear the burden
of proving, by at least a preponder-
ance of evidence, that the defendant

caused the child’s unavailability.*
This is a heavier burden than the state
has under K.S.A. 60-460(dd), which
requires only the child’s unavailabil-
ity, regardless of causation.®

Second, the court must determine
whether the child’s alleged unavail-
ability arises from a fear of retribution
from the defendant after trial or
merely from a fear of the discomforts
of facing the defendant in the court-
room. If the child’s reluctance to testify
is caused by his or her fear of in-court
confrontation alone, then the child
should not be deemed unavailable. As
Justice Scalia has argued in another
context:

[t]o say that a defendant loses his right
to confront a witness when [confron-
tation] would cause the witness not to
testify is rather like saying that the
defendant loses his right to counsel
when counsel would save him, or his
right to subpoena witnesses when
they would exculpate him, or his right
not to give testimony against himself
when that would prove him guilty.*

Third, evidence that the child made
statements to others after the defendant
allegedly committed the acts that the
state claims silenced the child should
weigh against a finding of causation,
as such evidence demonstrates the
child’s ability to bear witness notwith-
standing the defendant’s alleged acts.

And finally, even if the court con-
cludes that the defendant has forfeited
his or her right to confrontation, the
child’s hearsay may still not be admit-
ted consistent with due process absent
a finding that the hearsay is reliable.”

Conclusion

The United States Supreme Court
radically changed the analysis of out-
of-court statements in Crawford v.
Washington. This change raises many
questions about the admission of child
hearsay in cases involving allegations
of child sexual abuse. By approaching
these questions with a broad under-
standing of how children’s statements
are produced and misused, and
recognizing the core concerns of the
Confrontation Clause, courts and
counsel alike can protect an accused’s
rights without sacrificing convictions
of the guilty. O
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